
STATE AND CONSUMER SERVICES AGENCY - Depattment of Consumer Affairs Arnold Schwarzenegger, Governor 
-- 

MEDICAL BOARD OF CALIFORNIA 
Executive Office 

September 1 0, 2008 

The Honorable Mark Ridley-Thomas 
Senate Committee on Business, Professions 

and Economic Development 
State Capitol, Room 3044 
Sacramento, CA 9581 4 

The Honorable Mike Eng, Chair 
Assembly Comm. on Business and Professions 
1020 N St., Rm. 124 
Sacramento, CA 95814 

Gentlemen: 

This report is submitted pursuant to California Business and Professions Code Section 
2401 . I  (e), which requires the Medical Board of California (Board) report to the Legislature, not 
later than October 1, 2008, on the evaluation of the effectiveness of a pilot project (pilot) which 
allows for the direct employment of physicians by qualified district hospitals. 

Historically, physicians have been hired as independent contractors. However, the pilot 
authorized by Senate Bill 376lChesbro (Chapter 41 1, Statutes of 2003) allows qualified hospital 
districts to recruit, hire, and employ physicians as full-time paid staff in rural or underserved 
communities meeting the criteria contained in the bill. The goal of the pilot is to improve access 
to healthcare in such areas. 

The Board was challenged in evaluating the program and preparing this report because the low 
number of participants did not afford us sufficient information to prepare a valid analysis of the 
pilot. Nevertheless, the Board believes that this report provides a valuable summary and 
evaluation of the pilot. 

In summary, while the Board supports the ban on the corporate practice of medicine, it also 
believes there may be justification to extend the pilot so that a better evaluation can be made. 
However, until there is sufficient data to perform a full analysis of an expanded pilot, the Board 
contends that the statutes governing the corporate practice of medicine should not be amended 
as a solution to solve the problem of access to healthcare. 

If the Board can be of further assistance, please contact me at (91 6) 263-2389. 

Sincerely, 
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MEDICAL BOARD OF CALIFORNIA 
Executive Office 

SB 376: Direct Employment of Physicians 

Report to the Legislature 

Executive Summary 

The Medical Board of California (Board) is required to subrr~it a report to the Legislature by 
October 1, 2008, offering an evaluation of a pilot program (pilot) which allowed for the direct 
employment of physicians by qualified hospital districts. The purpose of the pilot was to 
improve access to healthcare in rural and medically underserved areas, and the evaluation is to 
address not only access to care issues, but also the pilot's impact on consumer protection as it 
relates to intrusions into the practice of medicine. 

The pilot was promptly implemented by the Board after the bill was signed by the Governor and 
operational by the time the provisions of the bill became effective. However, participation in the 
pilot by qualified district hospitals was limited to the extent that the Board was hindered in 
making a full evaluation. 

Therefore, the Medical Board believes there may be justification to extend the pilot so that a 
better evaluation of the direct employment of physicians can be made. 

History and Background 

In California, the practice of medicine is governed by the Medical Practice Act. Specifically, 
Business and Professions Code (B&P) Section 2052 states that practicing medicine without a 
valid license is unlawful. Medical licenses are issued only to individuals, not to businesses. 

Further, B&P Sections 2400, et seq., commonly referred to as the "Corporate Practice of 
Medicine," generally prohibit corporations or other entities that are not owned by physicians or 
other allied health professionals from practicing medicine, to ensure that lay persons are not 
influencing the professional judgment and practice of medicine by physicians. 

Today, most states, includirlg California, allow exemptions for some professional medical 
corporations to employ physicians. For example, California allows physician employees at 
teaching hospitals, some community clinics, narcotic treatment programs, and certain non-profit 
organizations. 

While some states do not enforce their own statutes that ban the corporate practice of medicine, 
California is more rigorous than most states in this prohibition and is one of only a few states 
that prohibits the employment of physicians by hospitals (other states: Colorado, Iowa 

- - 
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Ohio, and Texas). This concept is not specifically written in law; however, the California 
Attorney General opined in 1971 that hospitals could not practice medicine and therefore could 
not employ physicians, even for the purpose of serving in emergency rooms. (AG Opinion 71- 
20, dated July 27, 1971) 

The responsibility for licensing physicians and for enforcing California's ban on the corporate 
practice of medicine is within the scope of the Board. 

Senate Bill 376 (Chapter 41 1, Statutes of 2003) was authored by Senator Wesley Chesbro and 
signed into law by the Governor. Under that law, which took effect on January 1, 2004, the 
Board was directed to establish a pilot to provide for the direct employment of physicians by 
qualified district hospitals. The pilot is set to expire on January 1, 201 1. 

This bill was sponsored by the Association of California Healthcare Districts (ACHD) to enable 
qualified district hospitals to recruit, hire, and employ physicians as full-time, paid staff in rural or 
underserved communities meeting specified criteria. A goal of the legislation was to improve 
the ability of district hospitals to attract physicians to such areas. 

Specific requirements of the SB 376 Pilot 

Provides for the direct employment of a total of 20 physicians in California by qualified 
district hospitals. 

Limits the total number of physicians employed by a qualified district hospital to no more 
than two at a time. 

A "qualified district hospital" is defined as a hospital that meets all of the following 
requirements: 

Is a district hospital organized and governed pursuant to the Local Healthcare 
District Law. 

Provides a percentage of care to Medicare, Medi-Cal, and uninsured patients 
that exceeds 50 percent of patient days. 

Is located in a county with a total population of less than 750,000. (According to 
the 2000 Census, the following counties have a population over 750,000; therefore, 
hospitals in these counties are not eligible to participate in the pilot: Alameda, Contra 
Costa, Fresno, Los Angeles, Orange, Riverside, Sacramento, San Bernardino, San 
Diego, San Francisco, Santa Clara, and Ventura.) 

Has net losses from operations in fiscal year 2000-01, as reported to the Office of 
Statewide Health Planning and Development. 
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The participating hospital is prohibited from interfering with, controlling, or otherwise 
directing the physician's professional judgment. 

The medical staff and the elected trustees of the qualified district hospital concur by an 
affirmative vote of each body that the physician's employment is in the best interest of the 
communities served by the hospital. 

The physician enters into or renews a written employment contract with the qualified 
district hospital prior to December 31, 2006, for a term not in excess of four years, and the 
employment contracts provide for mandatory dispute resolution under the auspices of the 
Board for disputes directly relating to the physician's clinical practice. 

The qualified district hospital must notify the Board in writing that the hospital plans to 
enter into a written contract with the physician; the Board must provide written confirmation 
to the hospital within five working days of receipt of the written notification to the Board. 

The Board shall report to the Legislature not later than October 1, 2008, on the 
evaluation of the effectiveness of the pilot project in improving access to healthcare in rural 
and medically underserved areas and the project's impact on consumer protection as it 
relates to intrusions into the practice of medicine. 

Legislative Intent of the SB 376 Pilot 

In crafting the actual language of SB 376, the Legislature added findings and declarations to 
support the intent of the bill. The Board's goals and expectations for the pilot reflected the 
Legislature's findings and declarations, and the evaluation criteria was to be based on the ability 
to fulfill the intent of these items-primarily, improved access to healthcare. 

Due to the large number of uninsured and underinsured Californians, a number of 
California communities are having great difficulty recruiting and retaining physicians. 

To recruit physicians to provide medically necessary services in rural and medically 
underserved communities, many district hospitals have no viable alternative but to directly 
employ physicians in order to provide economic security adequate for a physician to relocate 
and reside in their communities. 

The Legislature intends that a district hospital meeting the conditions set forth in this 
section be able to employ physicians directly, and to charge for their professional services. 

The Legislature reaffirms that B&P Section 2400 provides an increasingly important 
protection for patients and physicians from inappropriate intrusions into the practice of 
medicine, and further intends that a district hospital not interfere with, control, or otherwise 
direct a physician's professional judgment. 
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Typical Recruitment Process 

Board staff contacted the human resources departments at several of the participating hospitals 
to determine the typical recruitment process used to secure the services of a physician using 
the traditional contracting process compared to the process used to employ a physician under 
the SB 376 pilot. Although there were a limited number of participating hospitals from which to 
gather information, the recruitment process at most medical facilities probably is similar. 

Usually, a hospital will work with an employmentlrecruiting firm to identify physicians who might 
be interested in filling a vacancy. This process typically can take many months, or even longer 
than a year, and cost many thousands of dollars. 

Once a potential candidate is identified, the process to bring the physician on board is very 
similar, whether hired as an employee or as a contractor. However, the hospital staff who 
provided comments indicated that since many interested candidates were likely to turn down an 
offer for a contracted position, the search process would be longer and more costly to contract 
for medical services than to employ a physician. 

Under the pilot, several of the participating physicians already were personally known to the 
hospital administrator, so most recruitment costs were avoided for these positions. 

Only one of the physicians in the pilot came to California from another state, thus this participant 
had to apply for California licensure. While the application review process by the Board can 
take from two to fours months (depending on how long it takes an applicant to secure the 
documents needed to corr~plete the file), this particular physician was licensed more than three 
months before her employment period began. 

Evaluation of the Pilot 

To evaluate the effectiveness of the pilot in improving access to healthcare in rural and 
medically underserved areas, and the pilot's impact on consumer protection as it relates to 
intrusions into the practice of medicine, the Board was directed to report to the Legislature no 
later than October 1, 2008, on the outcome of the pilot. 

While SB 376 was being debated before the Legislature, the Board discussed the potential 
impact of the bill with the author's office. While recognizing that the limitations of the pilot (a 
statewide total of 20 participants with no more than two physicians at any one hospital) would 
make only a small first-step towards increasing access to healthcare, the Board anticipated that 
all 20 slots soon would be filled. After the Governor signed the bill and the law took effect on 
January 1, 2004, staff was prepared to prornptly process the applications as they were 
submitted. The Board recognized that to have an adequate base of physicians to use in 
preparing a valid analysis of the pilot, as many as possible of the 20 positions would need to be 
filled. However, such a significant response failed to materialize. 
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Unexpectedly, the first application was not received until six months after the pilot became 
operational, and that hospital (Chowchilla District Memorial Hospital) elected to hire a physician 
for only three years instead of the four years allowed by the pilot. Further, during the years that 
the pilot was operational, only six physicians were hired by five eligible hospitals; the Board was 
concerned that such a low number would not offer a significant, quantifiable irrlprovement in 
access to healthcare nor would such a low number offer much information to the Board in 
preparing a valid and useful analysis of the pilot. 

The following chart includes the names of the five participating hospitals and the contract period 
for each of the six participating physicians: 

Name of Hospital: Physician's Contract Period: 

Chowchilla District Memorial Hospital June 14,2004 - June 13,2007 

Kaweah Delta Healthcare District August 16,2004 - August 15,2008 

John C. Fremont Healthcare District February 1,2005 - February 1,2009 

Pioneers Memorial Healthcare District April 15, 2005 - April 14, 2009 

Pioneers Memorial Healthcare District December 15,2005 - December 14,2009 

Mendocino Coast District Hospital March 24,2006 - March 23,2010 

Throughout the life of the pilot, periodic contact was made by the Board's staff with the 
administrators of the participating hospitals, seeking input on the effectiveness of the pilot. 
However, the administrators offered limited comments, mainly that they were pleased with the 
physicians' service to patients and that the pilot had been instrumental in bringing the 
physicians to work in the hospitals. 

During December 2006, the Board sent letters to the participating physicians and to the 
administrators of the participating hospitals, asking each to start thinking about the effectiveness 
of the pilot, with a reminder that input from each was essential to the Board's analysis. 

In early 2008, the Board sent letters to the same participants, asking each to define the 
successes, problems (if any), and overall effectiveness of this pilot for the hospital and on 
consumer protection. The administrators were asked for input as to how the pilot could be 
strengthened. 

Despite subsequent faxed requests and phone calls, the response to the Board's letters was 
limited. Four of the six participating physicians replied and staff conducted a site visit with two 
of the six participants; and the administrators of orlly three of the five participating hospitals 
replied. The following is a summary of the replies; physicians are not listed in any particular 
order. 

2005 Evergreen St., Ste. 1200 Sacramento. C A  95815 (916) 263-2389 Fax (916) 263-2387 www.mbc.ca.gov 



Report to the Legislature, SB 376, page 6 

Concurrently, the Board sent letters to non-participating hospital administrators on the list of 
ACHD members (attached), whether or not the hospital was eligible to participate in the pilot. If 
the hospital was eligible, the administrators were queried as to why they did not participate in 
the pilot. If not eligible, the administrators were asked if they would have participated in the pilot 
if they had been eligible. The letter asked what changes could have been made to improve the 
pilot and if the pilot would have had an impact on access to care in that area. 

A sample of each of the 2008 outreach letters is attached at the end of this report. 

Comments Submitted by Participating Physicians 

Physician #I: This family practice physician was recruited from out of state, where she worked 
in a hospital; she moved to California only for the purpose of accepting this offer of employment. 
While not addressing the benefits or drawbacks of the pilot, this physician indicated that "without 
the program, it would not have been able for (the hospital) to recruit and retain a physician like 
me." However, this physician left the position almost two years before the end of the 
employment period and returned to her home state to accept a position in a different hospital. 

Physician #2: This oncologist was working in Northern California for a major healthcare 
organization, but moved to a location several hours away to accept this offer of employment. 

This physician offers specialty care that previously was not available to residents without driving 
two to four hours, thus saving time and gas money for the patients and allowing them to remain 
close to their support community. The physician indicated that this specialty care is difficult to 
offer as a solo-practitioner in rural areas due to the need for extensive medications, treatments, 
and equipment, which incur exorbitant start-up fees; however, these are resources that a 
hospital can more easily provide. 

This physician deemed the pilot an unqualified success. Since the pilot is scheduled to sunset, 
and the employment contract is scheduled to end, this physician indicated the intent to find 
employment elsewhere. 

This physician indicated that a reasonable and stable salary was beneficial to his personal 
circumstances. However, he stated that he believed the pilot had too many restrictions to be 
successful in its goals; specifically, each condition which determined that a district hospital was 
not eligible to participate in the pilot was an impediment to increased healthcare. 

Physician #3: This psychiatrist was working in a neighboring county before accepting this offer 
of employment; he had been offering his services through a public agency. This physician is 
one of the few who practices this specialty in the area and offers these services primarily to 
children and adolescents. Previously, many patients had difficulty getting access to this 
specialty care. 

This physician commented that while many physicians are willing to work in underserved areas, 
they are looking for employment instead of contracted positions. This physician also 
commented that since many physicians are already employed by public agencies in California, 
these employment opportunities should be extended to hospitals. 
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He continues to see patients at a local mental healthcare clinic and is on the instructional staff 
at a nearby teaching hospital. 

Physician #4: This internist identified himself as being in his late-60s. Having worked in 
private practice (in the same city as the employing hospital) for over 30 years, he already had a 
significant patient population but had grown frustrated with the business aspects of the 
traditional private practice model. Being employed by the hospital allowed him to continue 
offering healthcare service in the area and, through a special billing arrangement with the 
hospital, he could provide in-patient care to his original patients. 

This physician commented on the benefits offered to him as an employee: less expensive 
insurance (personal health, dental, and malpractice), the opportunity to participate in a 401 (k) 
fund, and numerous other traditional retirement benefits. 

Further, being employed by the hospital alleviated several costs to which he would have been 
obligated in private practice, such as leased office space and the need to maintain tail-end 
insurance coverage. 

Physician #5: This internist already was living in the city when he was hired. Before being 
hired, he was working in a medical group but was considering a move out of the area. 
However, this program was the catalyst that retained him in the area. 

Being hired by the hospital allowed him to concentrate on a specialty in which he previously had 
worked and enjoyed. His new position with the hospital allowed patients to receive a continuity 
of care by one physician instead of various physicians rotatirlg through the clinic. But most 
important, the employment of this physician allowed for local healthcare, instead of having the 
patients drive elsewhere several hours for this care, which often had been the only option. 

Physician #6: There was no reply to the survey from this physician. However, it was 
determined that this family practice physician already was living in the city when hired. The 
employment period has ended and this physician went to work in a local community clinic. 

Comments Submitted by Administrators o f  Participating Hospitals 

Chowchilla District Memorial Hospital: There was no reply to the survey from this hospital. 

John C. Fremont Healthcare District: There was no formal reply to the survey from this 
hospital. However, subsequent email communications with hospital staff indicate that within a 
short period after the physician's departure, the hospital entered into a traditional contract with 
another physician for services left by the vacancy. 

Kaweah Delta Hospital: This administrator pointed out that physicians are employed by many 
public agencies throughout California; further, this practice is legal in many states. In addition, 
he stated that healthcare districts are the only public agency in California not allowed to employ 
physicians, something worthy of changing. 
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Many of the physicians currently working at this hospital are planning to retire soon, and 
recruiting and retaining new physicians is a problem due to lack of job security. Employment 
opportunities would address that concern. However, being able to hire only one or two 
physicians under the pilot does not address the real need. 

There were no problems with the physician who was employed; there were no consumer 
protection issues. This physician filled a need in the community for care in this specialty. 

Mendocino Coast District Hospital: The hospital administrator stated that this physician 
would not have come to this area if not hired as an employee. This physician has been 
instrumental in the development of a specialty clinic and treatment center, a tremendous asset 
to both the hospital and cornmunity. 

This physician's presence in the community increased access to care in this rural community; 
the patients in need of this specialty care were able to receive local care, which was previously 
not available. 

In support of the pilot, the administrator said that the ability to employ physicians allows for 
greater clinical integration between hospitals and physicians. 

Pioneers Memorial Hospital: This hospital hired two physicians. With the addition of the first 
physician to the staff, the hospital was able to open a new primary care clinic, which then 
expanded to include an after-hours urgent care center. This facility has 9,000 patient visits 
annually, mainly Medi-Cal patients. This facility is also designated as a Rural Health Center. 

Hiring the second physician allowed expanded services to the business community via the only 
hospital-based worker's compensation clinic in the area, which was previously served only a few 
hours a week by three part-time physicians. This facility works with over 600 businesses; these 
services have greatly improved back-to-work time, which increased productivity in the 
community and have allowed patients to see local physicians instead of having to drive about 
two hours, as previously necessary. There seems to be greater patient satisfaction by having 
the continuity of care by one physician who is always available; further, by operatirlg the clinic 
full-time, the hospital has been able to justify upgraded facilities. 

This administrator indicated that improved recruitment packages offering employment might be 
a vehicle to attract new physicians to the area. However, the two physicians actually hired 
under SB 376 already were living and working in the area and this program was used as a 
method of retention, so neither would retire or move away. 

Having these two additional physicians has improved long-term viability of the hospital, a facility 
at which the vast majority of current physicians are looking at probable retirement in the next 
five to 10 years. 

Lastly, the accounting staff at the hospital has commented that the paperwork for an employed 
physician is significantly less than the billing paperwork required for a contracted physician. 
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Normally, this hospital recruits new physicians using "head hunting" firms. However, both of the 
physicians hired under the pilot were personally known to the hospital administrator. 

Comments from non-Participating Hospitals 

Administrators from six of the non-participating hospitals communicated with the Board in reply 
to the letters sent. They agreed that the pilot seemed worthwhile in addressing the shortage of 
health professionals. They offered a variety of comments: 

The hospital administration supported the pilot but the medical staff did not approve a 
motion to hire a physician. Senior physicians saw it as a threat and believed that new 
physicians should "pay their dues." 
Employment of physicians could benefit the hospital. 
Most physicians want the security that comes with employment, not just a contract. 
Most physicians who leave the hospital go out of state for employment opportunities. 
One hospital wanted to offer employment opportunities to physicians currently on 
contract instead of hiring a new physician; however, so as not to show favoritism, they 
decided not to hire anyone. 
The pilot's three-year [sic] limitation for employment contracts was a barrier; no one 
would want to give up private practice with uncertainty over job security. 
One hospital is located in a county with a population higher than the pilot's threshold; 
otherwise, would have tried to hire someone. 
Past recruitment has been difficult; recruiting firms indicate the greatest barrier is the 
lack of employment. 
Other public agencies can hire physicians, which should be extended to district 
hospitals. 

One hospital administrator replied that the hospital has no interest in directly employing 
physicians. In his opinion, traditional contracts provide the services of a physician at a lower 
cost to the hospital and, he believes, a greater level of satisfaction to the physician. 

Letters to three hospitals were returned because the facility was closed or the district no longer 
operated the hospital. 

Conclusions 

During the past years, discussions with numerous stakeholders, even beyond those 
participating in this pilot, continuously highlight that the availability of healthcare professionals is 
greatly lacking in California. Improving access to healthcare was the primary goal of the SB 376 
pilot. 

From the responses received to the Board's queries about the pilot, there seems to be a 
universal belief that many physicians hesitate settling in California, especially rural areas of the 
state, because of the disincentive created by the laws governing the corporate practice of 
medicine-most physicians in California work as contractors, not employees. Hospital 
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administrators view the prohibition of the corporate practice of medicine as complicating their 
ability to ensure adequate staffing. This is further exacerbated by contractors not realizing the 
same work-related benefits as an employee. 

Admittedly, any one additional healthcare provider who offers services is going to increase 
access to healthcare, regardless of how minimally. And it is obvious from the responses 
received that the six physicians who were employed under the pilot provided additional access 
to healthcare to the residents of their service area; some of the physicians offered specialty 
services not otherwise available, an even greater benefit. 

Yet the Board regrets that there was not a larger pool of participants from whom to gather data 
which would allow for a more in-depth analysis. The potential of collecting data from only six 
physicians and five hospital administrators created a challenge. The fact that input was provided 
from only three of the five participating hospitals and five of the six participating physicians 
further inhibited the potential for a valuable analysis. 

Therefore, while the Board supports the ban on the corporate practice of medicine, it also 
believes there may be justification to extend the pilot so that a better evaluation of the direct 
employment of physicians can be made. Along those lines, the Board believes that it might be 
appropriate to broaden the pilot to include more hospitals while keeping limits on the pilot's 
physician population. However, until there is sufficient data to perform a full analysis of an 
expanded pilot, the Board contends the statutes governing the corporate practice of medicine 
should not be amended as a solution to the problem of access to healthcare. 
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ATTACHMENTS: 

1. Sample Letter to Participating Hospital Administrators 

2. Sample Letter to Participating Physicians 

3. Sample Letter to Non-Participating Hospital Administrators 

4. Roster of ACHD Members 
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